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'HIHQGDQWV :DUWVLOD 16' 1RUWK $PHULFD� ,QF� DQG &XPPLQV
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7KLV FDVH ZDV RULJLQDOO\ ILOHG LQ WKH VWDWH FRXUW RI FRPPRQ SOHDV EXW

ZDV UHPRYHG WR WKH 8�6� 'LVWULFW &RXUW E\ WKH GHIHQGDQWV RQ WKH EDVLV RI
GLYHUVLW\ RI FLWL]HQVKLS�
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7KLV SLHFH RI HYLGHQFH DOVR WHQGV WR VXSSRUW ,QODQG %XON¶V DVVHUWLRQ

WKDW 5HYLVLRQ %ZDV WKH WUXH FRQWUDFW LQ WKH IROORZLQJ ZD\� 7KH SXUFKDVH
RUGHU IRUP VHQW E\ ,QODQG %XON OLVWHG WKH SULFH DV ��������� ZKLFK ZDV
WKH SULFH RI 5HYLVLRQ $� EXW QRW 5HYLVLRQ %� ZKLFK OLVWHG WKH SULFH DV
��������� 6WDQGLQJ DORQH� WKH SXUFKDVH RUGHU IRUP WKHUHIRUH VXJJHVWV
WKDW 5HYLVLRQ $ZDV WKH WUXH FRQWUDFW EHWZHHQ WKH SDUWLHV� :LWK WKLV SLHFH
RI HYLGHQFH� ,QODQG %XON VHHNV WR H[SODLQ DZD\ WKH SULFH OLVWHG RQ WKH
SXUFKDVH RUGHU IRUP� E\ VXJJHVWLQJ WKDW DOWKRXJK 5HYLVLRQ %¶V SULFH ZDV
FKDQJHG WR PDWFK WKH SULFH RI 5HYLVLRQ $� LW ZDV 5HYLVLRQ % �QRW
5HYLVLRQ $� WKDW WKH SDUWLHV ZHUH DJUHHLQJ XSRQ�
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FRUUHFW RU PRGLI\ WKH UHFRUG RQ DSSHDO XQGHU )HG� 5� $SS� 3� ���H�����%��
MXVW DV WKLV FRXUW FDQ XQGHU )HG� 5� $SS� 3� ���H�����&�� %RWK PRWLRQV
ZHUH DWWHPSWV E\ ,QODQG %XON WR KDYH WKH UHFRUG VXSSOHPHQWHG ZLWK WKH
ILUVW WKUHH GRFXPHQWV� WKH LQWHUQDO LQYRLFH� WKH FKDQJH RUGHU IRUP� DQG WKH
FRS\ RI 5HYLVLRQ % ZLWK WKH SULFH DOWHUHG E\ KDQG�

$IWHU WKH GLVWULFW FRXUW GHQLHG ,QODQG%XON¶VPRWLRQ WR VXSSOHPHQW WKH
UHFRUG ZLWK WKHVH WKUHH GRFXPHQWV� ,QODQG %XON WKHQ ILOHG RQ 0D\ ���
����� LQ WKLV FRXUW� DQ DPHQGHG PRWLRQ WR VXSSOHPHQW WKH UHFRUG� ,W ZDV
LQ WKLV PRWLRQ WKDW ,QODQG %XON VRXJKW WR VXSSOHPHQW WKH UHFRUG ZLWK WKH
IRXUWK GRFXPHQW² WKH GLVWULFW MXGJH¶V KDQGZULWWHQ QRWHV IURP WKH VWDWXV
FRQIHUHQFH�
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7KH SDUWLHV VHHP WR DJUHH WKDW LW LV 2KLR ODZ WKDW JRYHUQV WKLV FDVH�

%RWK ,QODQG %XON DQG &XPPLQV ODUJHO\ UHIHU WR 2KLR ODZ� FLWLQJ
SULQFLSDOO\ 2KLR FRXUW FDVHV� *LYHQ WKDW QHLWKHU RI WKH SDUWLHV DUJXHV WKDW
DQ\ RWKHU VWDWH¶V ODZ VKRXOG DSSO\� ZH ZLOO DVVXPH WKDW 2KLR ODZ LV WKH
UHOHYDQW VWDWH ODZ JRYHUQLQJ WKLV FDVH�
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:H DJDLQ UHLWHUDWH RXU GLVDSSURYDO RI PDUJLQDO HQWU\ RUGHUV� )LUVW�

WKH\ FDQ YLRODWH )HGHUDO 5XOH RI &LYLO 3URFHGXUH ��� ZKLFK JHQHUDOO\
UHTXLUHV WKDW ³>H@YHU\ MXGJPHQW DQG DPHQGHG MXGJPHQW PXVW EH VHW IRUWK
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RQ D VHSDUDWH GRFXPHQW�´ )HG� 5� &LY� 3� ��� VHH DOVR 8QLWHG 6WDWHV Y�

:RRGV� ��� )��G ���� ��� ��WK &LU� ������ 6HFRQG� WKH\ IUXVWUDWH
DSSHOODWH FRXUWV LQ RXU UHYLHZ RI WKH GLVWULFW FRXUW¶V MXGJPHQW� 6HH )',&
Y� %DWHV� �� )��G ���� ��� ��WK &LU� ������ 7KLV FDVH LV D SHUIHFW H[DPSOH�
7KHUH DUH VLJQLILFDQW IDFWXDO �DV ZHOO DV OHJDO� GLVDJUHHPHQWV EHWZHHQ WKH
SDUWLHV LQ WKLV FDVH WKDW KDYH SHUVLVWHG WKURXJKRXW WKH OLWLJDWLRQ SURFHVV²
GLVDJUHHPHQWV ZKLFK WKH GLVWULFW FRXUW PDGH QR DWWHPSW WR H[SODLQ� PXFK
OHVV UHVROYH� $Q RSLQLRQ H[SODLQLQJ DQG UHVROYLQJ WKH FRQWHVWHG IDFWXDO
DQG OHJDO LVVXHV ZRXOG KDYH EHHQ KHOSIXO WR XV� %HFDXVH ZH EHOLHYH WKDW
DUELWUDWLRQ ZDV PDQGDWHG XQGHU HDFK YHUVLRQ RI WKH FRQWUDFW� ZH GR QRW
QHHG WR UHPDQG WR WKH GLVWULFW FRXUW IRU IDFW�ILQGLQJ KHUH�
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6LQFH ZH FRQFOXGH WKDW WKH FRQWUDFW GLG LQFOXGH DQ DUELWUDWLRQ

SURYLVLRQ� ZH QHHG QRW FRQVLGHU &XPPLQV¶V DOWHUQDWLYH FODLP ² WKDW
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SDUW RI WKH GLVWULFW FRXUW¶V GHFLVLRQ ZDV VSHFLILFDOO\ LQFOXGHG LQ
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